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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  617 

Trade  Adjustment  Assistance  for 
Workers;  Amendment  of  Regulations 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Final  rule;  request  for 
comments. 

summary:  This  document  contains  a 
final  rule  amending  the  regulations  on 
trade  adjustment  assistance  for  workers 
(TAA  program)  provided  under  Chapter 
2  of  Title  D  of  the  Trade  Act  of  1974,  to 
implement  the  amendments  to  the  Trade 
Act  of  1974  enacted  in  1986.  The  1986 
amendments  extend  and  reauthorize  the 
TAA  program,  add  a  new  job  search 
program  (JSP)  requirement,  and  make 
other  changes  affecting  primarily 
eligibility  for  trade  readjustment 
allowances  (TRA)  and  training. 

This  document  also  adds  a  definition 
of  “justifiable  cause”  for  excusing  a 
worker  from  participation  in  a  JSP.  Such 
participation,  absent  “justifiable  cause", 
is  a  requirement  for  receiving  TRA 
where  a  JSP  is  reasonably  available. 

This  definition  was  not  included  in  the 
proposed  rule,  published  in  the  Federal 
Register  on  October  22, 1987,  52  FR 
39586.  As  explained  below,  the 
Department  of  Labor  (Department)  is 
requesting  comments  on  the  new 
definition. 

DATES:  Effective  September  23, 1988. 

Comment  Date:  Comments  on  die  new 
definition  of  “justifiable  cause”,  added 
to  §  617.49(a)(3),  must  be  received  in  the 
Department  on  or  before  September  23, 
1988.  The  Department  will  consider  all 
comments  before  deciding  whether  to 
change  or  readopt  the  final  rule.  See 
discussion  of  this  issue  at  the  beginning 
of  Supplementary  Information. 
address:  Written  comments  on  the  rule 
adding  the  definition  for  “justifiable 
cause"  may  be  mailed  or  delivered  to 
the  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  “D"  Street  NW.,  Room  6434, 
Washington,  DC  20213. 

All  comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  Room  6434  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  M.  Zech,  Deputy  Director,  Office 
of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  “D”  Street,  NW.,  Washington, 


DC  20213;  telephone:  (202)  376-2646  (this 
is  not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Publication  in  Final  of  Definition  of 
“Justifiable  Cause” 

As  noted  above,  this  rule  was 
published  for  comment  on  October  22, 
1987.  In  response  to  a  comment,  a  new 
definition  for  “justifiable  cause”  is 
added  to  §  617.49(a)(3).  This  definition  is 
adopted  without  public  comment  The 
Department  has  determined,  pursuant  to 
5  U.S.C.  553(b)(B),  that  good  cause  exists 
for  waiving  public  comment  because  the 
definition  is  necessary  for  the  proper 
administration  of  §  617.49(a).  Delaying 
the  implementation  of  the  definition 
would  vitiate  the  JSP  requirement  of 
S  617.49(a)(3)  until  the  definition  was 
effective  and  would  be  contrary  to  the 
public  interest.  However,  the 
Department  is  interested  in  the  public's 
suggestions  on  the  definition  and 
requests  comments. 

The  Trade  Act  of  1974  made  major 
changes  to  the  TAA  program  for 
workers  displaced  by  increased  imports 
of  articles  like  or  directly  competitive 
with  articles  produced  by  the  workers' 
firm.  On  receiving  a  petition  for  bade 
adjustment  assistance  (TAA)  from  a 
group  of  workers  or  its  representative, 
the  Department  conducts  a  factfinding 
investigation  in  response  to  the  petition. 
If  the  findings  substantiate  that  the 
workers  of  a  firm  or  subdivision  of  a 
firm  have  been  adversely  affected  by 
import  competition,  a  certification  is 
issued  declaring  that  the  workers  are 
eligible  to  apply  for  TAA. 

The  1981  amendments  to  the  Trade 
Act  of  1974  (Title  XXV  of  Pub.  L  97-35) 
made  extensive  changes  in  the  TAA 
program,  and  further  changes  were 
made  in  the  1984  amendments  (Sections 
2671, 2872  of  Pub.  L.  98-369).  Final 
regulations  implementing  the  1981  and 
1984  amendments  were  published  in  the 
Federal  Register  on  December  22, 1986, 
at  51  FR  45840  and  45867  (correction 
published  at  51  FR  46746-46760). 

The  1986  Amendments  to  the  TAA 
program  are  contained  in  the  “TVade 
Adjustment  Assistance  Reform  and 
Extension  Act  of  1986”  which  is  Part  1  of 
Subtitle  A  of  Title  XIII  of  Pub.  L  99-272, 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (sections 
13001  to  13009)  (COBRA  or  the  "1986 
Amendments”).  The  1986  Amendments 
changed  the  TAA  provisions  of  the 
Trade  Act  of  1974  by  extending  the 
program  to  September  30, 1991;  requiring 
participation  in  a  JSP,  where  reasonably 
available,  as  a  condition  for  receiving 
payments  of  TRA;  changing  the  number 
of  weeks  of  employer  authorized  leave 
credited  to  satisfy  the  condition  that  a 


worker  have  26  weeks  of  employment  in 
the  last  52  weeks  to  qualify  for  TRA; 
extending  the  period  to  receive  basic 
TRA  from  52  weeks  to  104  weeks 
(although  there  is  no  increase  in  the 
number  of  weeks  payable);  and  making 
other  changes.  These  final  regulations 
implement  those  changes. 

Discussion  of  Comments  and  Changes 

The  Department  received  timely 
written  comments  from  eight  State 
employment  security  agencies,  one 
special  interest  group,  two  Private 
Industry  Councils  (PICs),  and  one 
United  States  Senator.  The  California 
Employment  Development  Department 
and  Alabama  Department  of  Industrial 
Relations  endorsed  the  proposed 
regulations.  Comments  and  suggestions 
submitted  by  Georgia,  Michigan, 
Minnesota,  New  York,  Pennsylvania, 
and  Wisconsin  employment  security 
agencies,  the  Unemployment  Council  of 
Southwestern  Pennsylvania,  the 
Indianapolis,  Indiana,  and  Richmond, 
California  Private  Industry  Councils, 
and  Senator  John  Heinz  of  Pennsylvania 
were  given  full  consideration  in 
preparing  these  final  regulations. 

Written  comments  were  received  from 
three  State  employment  security 
agencies  after  the  November  23, 1987, 
closing  date  for  receipt  of  comments. 
Two  of  these  three  State  agencies 
commented  on  language  in  the  proposed 
regulations  that  is  taken  directly  from 
die  statute  and  not  subject  to  change  in 
regulations.  The  third  State  identified 
the  typographical  error  in  §  617.66(b)(2), 
showing  1987  rather  than  1986,  which  is 
addressed  below  in  another  connection. 
Therefore,  the  untimely  comments, 
while  considered,  are  not  otherwise 
specifically  addressed  in  this  document. 

1.  The  Richmond  PIC  recommended 
that  the  list  of  subjects  in  20  CFR  Part 
617  be  expanded  to  include 
psychological  counseling  because  early 
crisis  intervention  helps  facilitate  a 
smoother  and  faster  transition  to  other 
suitable  employment. 

The  Department  does  not  concur.  The 
list  of  subjects  is  a  research  aid  and  has 
no  substantive  effect.  Further,  existing 
regulations  at  $  617.21  encourage  the 
provision  of  a  wide  range  of  support 
services  to  trade  impacted  workers  as 
described  in  Subpart  C  of  the 
regulations.  While  psychological 
services  are  not  mentioned  specifically 
in  {  617.21,  employment  counseling  is 
included.  Employment  counseling  is 
intended  to  assist  individuals  to  gain  a 
better  understanding  of  themselves  in 
relation  to  the  labor  market  so  that  they 
can  more  realistically  choose  or  change 
an  occupation  or  make  a  suitable  job 
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adjustment.  When  the  need  for 
psychological  counseling  is  identified, 
the  State  agency  should  refer  the  worker 
to  a  public  or  private  organization  that 
provides  these  services.  Therefore,  no 
change  is  made  in  the  final  regulations. 

2.  In  a  comment  unrelated  to  the  1986 
Amendments,  the  Wisconsin 
Department  of  Industry,  Labor  and 
Human  Relations  (Wisconsin  DILHR) 
recommended  that  a  definition  be  added 
at  §  617.3  for  the  word  “entitled”  as  it 
applies  to  section  233(a)(1)  of  the  Trade 
Act  of  1974  and  §  617.14(a)(2)  of  the 
regulations. 

The  Department  does  not  concur  with 
the  suggestion  to  add  a  definition  for 
"entitled”  but  does  agree  to  change  the 
language  in  §  617.14(a)(2)  to  help 
eliminate  any  misunderstanding  that 
might  exist  on  this  matter.  Therefore, 

§  617.14(a)(2)  is  revised  to  read  as 
follows:  “(2)  Subtracting  from  the 
product  derived  under  paragraph  (a)(1) 
of  this  section,  the  total  sum  of  UI  to 
which  the  individual  was  entitled  (or 
would  have  been  entitled  if  the 
individual  had  applied  therefor)  in  the 
individual’s  first  benefit  period 
described  in  §  617.11(a)(4).  The 
individual’s  full  entitlement  shall  be 
subtracted  under  this  paragraph, 
without  regard  to  the  amount,  if  any, 
that  was  actually  paid  to  the  individual 
with  respect  to  such  benefit  period.  ” 
(Modification  emphasized  for  clarity.) 
This  is  solely  a  clarifying  change  and 
makes  no  substantive  change  in  either 
the  regulation  or  the  Department’s 
interpretation  of  Section  233(a)(1). 
Unemployment  Insurance  Program 
Letter  No.  4-88,  dated  November  9, 1987, 
which  was  sent  to  all  State  agencies, 
fully  explains  this  matter. 

3.  The  Minnesota  Department  of  Jobs 
and  Training  commented  that 
§  617.3(m)(2),  defining  the  “Eligibility 
period”  for  additional  weeks  of  TRA, 
requires  that  a  worker’s  application  for 
training  be  approved  after  exhaustion  of 
basic  TRA.  Minnesota  suggested  that  if 
the  intent  of  Congress  was  to  make  the 
additional  26  weeks  of  TRA  available  to 
persons  whose  training  started  after  the 
exhaustion  of  basic  TRA,  then  this 
requirement  would  not  effectively 
implement  this  intent. 

While  the  Department  agrees  the 
comment  has  merit  and  needs  to  be 
addressed,  the  comment  has  no  bearing 
on  the  1986  Amendments.  Regulations  at 
S§  817.3(m)(2)  and  617.15(b)(1)  track 
Section  233(a)(3)  of  the  Act,  as  amended 
by  the  Deficit  Reduction  Act  of  1984 
(Pub.  L.  98-369)  and  no  change  was 
made  in  the  1986  Amendments. 
Therefore,  no  change  is  made  in  this 
respect  in  the  final  regulation;  however, 


the  matter  is  being  addressed 
separately. 

4.  The  proposed  regulation  at 

§  617.3(y)  defines  a  job  finding  club  as 
“  *  *  *  a  job  search  workshop  which 
includes  a  period  of  1  to  2  weeks  of 
structured,  supervised  activity  in  which 
participants  attempt  to  obtain  jobs.”  The 
Richmond  PIC  commented  that  the 
definition  should  be  changed  to  permit 
the  duration  of  a  job  finding  club 
beyond  2  weeks. 

The  Department  does  not  agree  that  a 
job  finding  club  should  be  longer  than  is 
required  in  the  Act,  because  the  job 
finding  club  is  one  of  the  alternative 
components  of  the  JSP  that  is  required 
as  a  condition  for  eligibility  for  TRA. 

The  Department  strongly  encourages  the 
provision  of  comprehensive 
employability  services  to  basic  TRA 
applicants,  and  such  services  should 
include,  where  appropriate,  elements  of 
the  JSP.  Moreover,  the  services  provided 
to  each  worker  should  be  sufficient  to 
assist  the  worker  in  obtaining  suitable 
and  available  employment.  No  change  is 
made  in  the  final  regulation,  however,  as 
it  would  not  be  consistent  with  the 
statute  to  extend  the  requirements  for  a 
JSP. 

5.  The  proposed  regulation  at 

§  617.11(a)(6)(ii)  requires  that  the 
extended  benefits  (EB)  work  test  be  met 
for  weeks  that  begin  after  the  week  an 
individual  is  notified  of  eligibility  for 
TRA  payments.  The  Wisconsin  DILHR 
points  out  that  if  the  intent  of  this 
section  is  to  require  the  work  search  for 
TRA  claimants,  the  EB  work  test  should 
be  tied  to  the  first  week  of  TRA  claimed 
after  the  week  the  claimants  apply  for 
TRA.  The  Wisconsin  agency  explains 
that  otherwise  individuals  may  be  able 
to  claim  and  receive  TRA  payments  for 
up  to  several  weeks  without  meeting  the 
EB  work  test  because  of  delays  in 
determining  TRA  benefit  eligibility. 

The  Department  agrees  that  the  intent 
of  §  617.11(a)(6)(ii)  is  to  require  the  EB 
work  test  to  be  applied  for  weeks 
beginning  after  the  individual  has  filed  a 
claim  for  TRA  and  has  been  informed  of 
the  requirement.  Therefore, 

§  617.11  (a) (6) (ii)  is  revised  by  deleting 
from  the  first  sentence  “prior  to  receipt 
by  the  claimant  of  notice  of 
determination  of  eligibility  for  TRA”  and 
substituting  “prior  to  the  filing  of  an 
initial  claim  for  TRA  by  the  claimant.” 

Also,  the  phrase  “eligibility  for  TRA 
payments”  will  be  deleted  from  the  last 
sentence  and  "the  requirements  and 
have  filed  their  initial  claims  for  TRA 
payments”  will  be  substituted.  Another 
clarifying  change  is  made  in  the  last 
sentence,  and  corresponding  changes 
are  made  in  §  617.66(b). 


6.  The  amended  §  617.15(a)  provides 
that  while  the  maximum  number  of 
basic  TRA  payments  remains 
unchanged,  the  time  period  a  worker  is 
eligible  to  receive  basic  TRA  is 
extended  from  52  weeks  to  104  weeks 
following  the  first  exhaustion  of  regular 
unemployment  insurance  (UI)  benefits  in 
the  worker’s  first  UI  benefit  period 
under  the  TAA  certification. 

Senator  Heinz  reported  that  the 
Senate  Finance  Committee  passed 
legislation  which  ties  separation  from 
employment  to  the  most  recent 
separation  from  employment.  He 
maintained  that  the  proposed  rule 
applying  the  eligibility  period  for  TRA 
payments  to  the  worker’s  first  UI  benefit 
period  under  the  certification 
contravenes  Congressional  intent,  and 
urged  the  deletion  of  this  provision  from 
the  final  rule.  The  Unemployment 
Council  of  Southwestern  Pennsylvania 
also  requested  the  elimination  of  the 
phrase  “in  such  individuals'  first  benefit 
period.” 

The  Department  does  not  concur  since 
the  regulation  is  based  on  the  existing 
statute,  rather  than  on  pending 
legislation  in  Congress,  and  the 
comments  have  no  bearing  on  the  1986 
Amendments.  Section  617.15(a)  closely 
tracks  section  233(a)(2)  of  the  Act,  as 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35),  and  no  change  was  made  in  the  1986 
Amendments.  Therefore,  no  change  is 
made  in  the  final  regulations. 

7.  The  proposed  regulation  at 
§  617.22(a)  implements  the  change  made 
to  the  conditions  for  approval  of  training 
in  amended  section  236(a)  of  the  Act. 
The  Georgia  Department  of  Labor 
commented  that  the  proposed  regulation 
does  not  address  the  authority  given  to  a 
State  agency  to  decide  on  the  types  and 
mix  of  training  that  can  be  offered  to 
TAA  eligible  workers.  Georgia  asked 
specifically  whether  the  rule  authorizes 
a  State  agency  to  establish  a  policy  that 
permits  the  provision  of  academic 
training  to  TAA  eligibles  as  part  of  an 
on-the-job  training  agreement  only 
where  the  academic  training  is  essential 
to  that  job,  or  whether  other  general 
academic  upgrading  may  also  be 
included. 

Section  617.22(a)  sets  forth  the 
conditions  for  approval  of  a  worker’s 
application  for  training.  The  Department 
has  consistently  interpreted  section 
236(a)  of  die  Act  as  authorizing  training 
directly  related  to  the  worker’s 
approved  skills  training  program.  Thus, 
when  a  training  institution  requires 
specific  subjects  or  skills  or  a  worker 
needs  remedial  education  services,  such 
as  those  described  in  §  617.21  (e)  and 


32346  Federal  Register  /  Vol.  53,  No.  164  /  Wednesday,  August  24,  1988  /  Rules  and  Regulations 


(g),  as  a  prerequisite  or  requirement  to 
his  or  her  approved  training  program, 
then  such  subjects  may  be  included  as 
part  of  this  training  program  as 
approved  under  the  criteria  in 
§  617.22(a).  However,  remedial 
education  alone  does  not  satisfy  the  five 
criteria  of  S  617.22(a)  and  therefore  is 
not  approvable.  In  any  event,  the 
comments  received  do  not  address  the 
changes  proposed  in  §  617.22(a),  and  no 
change  is  made  to  the  final  regulations. 

8,  The  proposed  regulation  at 

§  617.25(a)(4)  reflects  the  language  in 
amended  section  236(a)(4)(D)  of  the 
Trade  Act  of  1974.  The  amendment 
authorizes  the  Secretary  to  approve 
other  training  programs  for  workers  for 
whom  the  State  agency  determines  that 
placement  in  preferred  training  under 
$  617.24  cannot  be  accomplished. 

Senator  Heinz  suggests  that  the  rule 
should  state  specifically  that  the  State 
agency  also  may  approve  such  training, 
thereby  providing  workers  with  the  most 
effective  services.  The  Unemployment 
Council  of  Southwestern  Pennsylvania 
also  suggested  that  §  617.25(a)(4)  be 
amended  by  adding  “or  by  the  State 
agency.” 

The  Trade  Act  provides  that  a  State  or 
State  agency  shall  serve  as  the  agent  of 
the  United  States  under  an  agreement 
with  the  Secretary  for  administering  the 
benefit  provisions  of  the  TAA  program. 
Within  this  context,  approval  of  training 
for  trade  impacted  workers  is  performed 
by  such  State  or  State  agency  on  behalf 
of  the  Secretary.  However,  to  eliminate 
any  uncertainty  in  this  regard,  this 
section  is  revised  to  cite  the  State 
agency  specifically. 

9.  The  Richmond  PIC  suggested  that 
S  617.25  should  authorize  training  for 
self-employment,  since  the  PIC  serves 
many  dislocated  workers  who  have 
management  skills  that  are  transferable 
to  running  a  small  business. 

The  Department  does  not  concur  that 
a  change  in  die  existing  regulation  is 
needed  since  the  prohibition  in  the 
proposed  regulations  for  training 
workers  for  self-employment  was 
removed  in  the  final  regulations 
published  on  December  22, 1986. 
However,  $  617.23(d)(3)  provides  that 
the  State  agency  shall  exclude  training 
in  certain  occupations  where  a  lack  of 
employment  opportunities  exist  as 
substantiated  by  job  orders  and  other 
pertinent  labor  market  data,  and  in 
occupations  providing  no  reasonable 
expectation  of  permanent  employment. 
This  provides  the  State  agency  with  the 
discretion  to  deny  training  for  self- 
employment  in  an  occupation  where  it 
can  document  that  there  is  a  lack  of 
permanent  employment  opportunities  in 


that  occupation.  Therefore,  no  change  is 
made  in  the  final  regulations. 

10.  The  proposed  regulation  at 
§  617.25(b)  (1)  and  (2)  reflects  the 
restrictions,  set  forth  in  section  236(a)(3) 
(A)  and  (B)  of  the  Act,  on  the  funding  of 
training  approved  under  section 
236(a)(1)  of  the  Act. 

The  Georgia  Department  of  Labor 
commented  that  the  proposed  language 
limits  the  coordination  and  utilization  of 
funds  under  Title  III  of  the  Job  Training 
Partnership  Act  (JTPA)  with  those  of 
TAA  to  finance  the  direct  costs  of 
training.  Geoigia  explained  that  policies 
of  the  various  Service  Delivery  Areas 
(SDAs)  differ  substantially  relative  to 
the  allowable  length  of  training  under 
JTPA;  therefore,  it  appears  that  an 
adversely  affected  worker  under  TAA 
would  be  barred  from  finishing  training 
with  TAA  funds  that  could  not  be 
completed  under  JTPA.  Georgia 
suggested  that  the  rule  should 
incorporate  broader  language  to  permit 
and  encourage  the  joint  utilization  of 
limited  Federal  resources  for  the 
retraining  and  reemployment  of  TAA 
eligibles. 

The  Indianapolis  FIC  also  commented 
that  the  language  prohibiting 
simultaneous  financial  support  of 
individuals  in  training  programs  with 
JTPA  and  TAA  funds  is  not  in  the  best 
interest  of  the  individuals  and  that 
sharing  costs  of  training  between  the 
two  programs  allows  more  flexibility 
and  more  individuals  to  be  served. 

The  Michigan  Employment  Security 
Commission  argued  that  the  intent  of 
this  section  appears  to  guard  against 
duplicate  payment,  and  that  such 
training  costs  should  apply  to  the 
portion  already  paid  and  not  the  entire 
training  program. 

The  Department  does  not  concur  since 
I  617.25(b)  (1)  and  (2)  reflects  the 
language  in  the  1986  Amendments  to 
section  236(a)(3)  (A)  and  (B)  of  the  Act. 
Section  236(a)(3)( A)  provides  that  where 
TAA  funds  are  used  to  pay  for  approved 
training,  no  payment  may  be  made  for 
such  costs  under  any  other  Federal  law. 
Section  236(a)(3){B)(i)  states  the  inverse: 
Where  funds  under  any  other  Federal 
law  are  used  to  pay  the  costs  of  training, 
no  TAA  funds  may  be  used  to  pay  such 
costs  of  training  the  adversely  affected 
worker.  Taken  together,  sections 
238(a)(3)(A)  and  236{a)(3)(B)(i)  prohibit 
double  payment  for  the  same  training 
costs. 

For  section  236(a)(3)  (b)(ii)  not  to  be 
redundant  when  read  with  sections 
236(a)(3)(A)  and  236(a){3)(B)(i).  it  must 
mean  more  than  simply  prohibiting  the 
double  payment  of  teaming  costs. 
Rather,  it  prohibits  using  TAA  funds  to 


pay  the  remainder  of  the  costs  of 
approved  training,  where  the  costs  are 
reimbursable  under  any  other  Federal 
law  and  a  portion  of  such  costs  have 
already  been  paid  under  such  other 
Federal  law. 

While  section  236(a)(3)(B)(ii)  of  the 
Trade  Act  does  reduce  somewhat  the 
flexibility  in  the  use  of  TAA  funds  and 
funds  under  other  Federal  laws  for 
enrolling  trade  impacted  workers  in 
training  programs,  this  problem  can  be 
overcome  administratively  by  using 
either  TAA,  or  other  Federally 
appropriated  funds,  such  as  JTPA  Title 
III  funds,  to  pay  the  full  cost  of  training 
for  an  individual  rather  than  attempting 
to  share  costs  of  training  for  an 
individual  between  TAA  and  other 
Federal  program  fund  sources.  Because 
the  regulatory  language  exactly  follows 
the  statutory  language,  no  change  is 
made  to  the  final  regulations.  However, 
the  example  used  in  this  section  has 
been  deleted  since  it  did  not  adequately 
explain  the  application  of  the  rule. 

11.  The  proposed  regulation  at 

§  617.49  reflects  the  requirement  in  the 
1986  Amendments  that  workers 
participate  in  a  JSP  as  a  condition  for 
receiving  TRA  payments,  except  when  it 
is  determined  drat  no  acceptable  JSP  is 
reasonably  available.  This  section  also 
provides  for  reimbursing  a  worker  for 
necessary  expenses  to  participate  in  an 
approved  JSP  when  the  State  agency 
refers  a  worker  to  a  JSP  which  is 
conducted  outside  the  worker’s  normal 
commuting  area. 

Senator  Heinz  suggested  that  this 
section  should  be  modified  to  state  that 
TRA  benefits  cannot  be  withheld  from 
an  eligible  worker  if  a  JSP  is  not 
available  or  not  provided.  Without  such 
a  modification,  Senator  Heinz  stated 
many  workers  could  be  needlessly,  and 
unfairly,  penalized. 

The  Department  believes  that  the 
proposed  regulation  satisfies  the 
Senator’s  concerns.  Section  617.49(a) 
does  provide  for  the  waiver  of  the  JSP 
requirement  when  a  JSP  is  not 
reasonably  available.  Section  617.49(c) 
sets  out  the  criteria  for  “reasonably 
available".  Therefore,  no  change  is 
made  in  die  final  regulation. 

12.  The  proposed  regulation  at 
§  617.49(a)(2)  provides  that  TRA 
claimants  are  subject  to  participation  in 
the  JSP  with  respect  to  TRA  claims  for 
weeks  of  unemployment  which  begin 
after  the  date  they  are  notified  of 
eligibility  for  TRA.  The  Wisconsin 
DILHR  commented  that  the  State  should 
have  flexibility  to  require  the  JSP  prior 
to  this  notification  since  individuals  are 
ordinarily  notified  of  the  JSP 
requirement  when  applying  for  TRA  and 
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scheduled  for  JSP  prior  to  receiving  a 
TRA  monetary  determination. 

Wisconsin  suggests  that  State  agencies 
should  be  given  the  flexibility  to  require 
JSP  participation  prior  to  issuing  the 
monetary  determination. 

The  intent  of  the  proposed  regulation 
is  to  give  State  agencies  the  authority  to 
schedule  workers  in  a  JSP  when  workers 
are  notified  of  the  JSP  requirement  and 
they  file  an  initial  claim  for  TRA.  As 
explained  by  Wisconsin,  filing  the  initial 
claim  for  TRA  occurs  prior  to  the 
issuance  of  a  monetary  determination. 

In  order  to  eliminate  any  uncertainty  on 
this  matter  and  to  provide  State 
agencies  with  the  needed  flexibility  and 
authority,  §  617.49(a)(2)  is  revised  to 
reflect  that  TRA  claimants  are  subject  to 
participation  in  a  JSP  as  condition  for 
receiving  TRA  for  weeks  of 
unemployment  which  begin  after  the 
date  they  are  notified  of  the  requirement 
and  have  filed  their  initial  claim  for 
TRA.  A  corresponding  change  also  is 
made  in  §  617.49(c)(4). 

13.  The  proposed  regulation  at 
§  617.49(a)(3)  provides  that  when  the 
State  agency  determines  that  the  worker 
has  failed  to  begin  participation  in  an 
approved  JSP,  or  ceased  to  participate  in 
a  JSP  before  completion,  and  there  is  no 
justifiable  cause  for  failure  or  cessation, 
no  TRA  may  be  paid  to  the  worker  on  or 
after  the  date  of  such  determination 
until  the  worker  begins  or  resumes 
participation  in  an  approved  JSP. 

Senator  Heinz  suggested  that  the  rule 
be  modified  to  authorize  the  restoration 
of  TRA  payments  when  a  worker  agrees 
to  resume  participation  in  a  JSP.  The 
Unemployment  Council  of  Southwestern 
Pennsylvania  also  recommended  that 
§  617.49(a)(3)  be  revised  by  adding  the 
phrase  “or  when  individual  agrees  to 
resume  participation  in  JSP.” 

The  Department  does  not  concur  in 
this  suggestion  since  the  intent  of  the 
law  and  this  implementing  regulation  is 
to  have  workers  participate  in  a  JSP 
early  in  their  unemployment  experience. 
A  simple  agreement  by  a  worker,  who 
fails  without  justifiable  cause  to 
participate  in  an  approved  JSP,  to 
participate  in  a  subsequent  JSP  would 
eliminate  any  enforcement  authority  of 
the  State  agency  to  require  workers  to 
participate  in  a  scheduled  JSP  and 
would  eliminate  any  penalty  to  the 
worker. 

Moreover,  the  existing  §  617.51 
provides  appeal  rights  to  workers  when 
TRA  payments  are  withheld  because  of 
non-participation.  The  section  provides 
that  appeals  shall  be  decided  with  a 
degree  of  promptness  meeting  the 
Secretary’s  “Standard  on  Appeals 
Promptness — Unemployment 


Compensation.”  Therefore,  no  change  is 
made  to  the  final  regulations. 

However,  to  facilitate  the 
administration  of  the  JSP  provisions  of 
the  Trade  Act,  the  Department  agrees  to 
add  a  definition  for  “justifiable  cause” 
in  §  617.49(a)(3)  as  follows:  “For 
purposes  of  this  paragraph  (3), 
justifiable  cause  means  such  reasons  as 
would  justify  an  individual’s  conduct 
when  measured  by  conduct  expected  of 
a  reasonable  individual  in  like 
circumstances,  including  but  not  limited 
to  reasons  beyond  the  individual’s 
control  and  reasons  related  to  the 
individual’s  capability  to  enroll  in  an 
approved  JSP  or  complete  the  JSP." 

Because  the  definition  is  new  and  not 
provided  in  the  proposed  rule  published 
in  the  Federal  Register  on  October  22, 
1987,  for  public  comment,  the 
Department  is  providing  30  days  from 
the  date  of  publication  of  this  final  rule 
for  public  comment  on  the  amendment 
to  §  617.49(a)(3),  adding  the  definition 
for  "justifiable  cause”  furnished  above. 

The  Wisconsin  DILHR  suggested  that 
§  617.49(a)(3)  should  be  changed  to  deny 
TRA  beginning  with  the  week  that  the 
failure  or  cessation  occurred  when  it  is 
determined  that  such  failure  or 
cessatioii  was  without  justifiable  cause. 
Such  a  change  would  serve  to  treat  the 
failure  of  a  worker  to  begin  or  to  attend 
a  JSP  similarly  to  the  penalty  under  the 
EB  work  test. 

The  Department  agrees  with  this 
suggestion.  It  is  the  intent  to  discontinue 
TRA  payments  to  a  worker  upon  failure 
to  begin  or  cessation  of  participation  in 
a  JSP  scheduled  by  the  State  agency. 
Therefore,  to  remove  any  uncertainty  on 
this  matter  the  paragraph  is  revised  by 
deleting  everything  after  the  phrase 
“paid  to  the  worker”  and  substituting 
the  words  “for  weeks  beginning  with  the 
week  that  failure  or  cessation  occurred 
when  it  is  determined  that  such  failure 
or  cessation  was  without  justifiable 
cause.  TRA  may  be  paid  thereafter  to  an 
otherwise  eligible  worker  only  for  weeks 
beginning  with  the  week  the  worker 
begins  or  resumes  participation  in  an 
approved  JSP.” 

14.  The  proposed  regulation  at 
§  617.49(c)(2)  provides  the  State  agency 
with  the  authority  to  waive  the  JSP 
requirement  when  a  JSP  is  not 
reasonably  available.  It  requires  the 
State  agency  to  document  its  records  for 
individual  workers  when  such  a  waiver 
is  granted,  prior  to  making  TRA 
payments  to  the  worker.  Senator  Heinz 
commented  that  the  proposed  rule 
should  be  modified  to  require  that  the 
determination  on  availability  of  JSP  be 
made  promptly  so  that  TRA  payments  to 
eligible  workers  are  not  delayed.  The 
Unemployment  Council  of  Southwestern 


Pennsylvania  also  suggested  that  this 
section  be  amended  by  adding  the 
sentence  "This  determination  must  be 
made  promptly  so  that  TRA  payments 
are  not  delayed.” 

The  Department  concurs,  and  believes 
that  the  regulations  adequately  address 
these  concerns.  Documentation  of  the 
individual  worker's  record  is  necessary 
because  participation  in  a  JSP  is  a 
qualifying  requirement  for  receiving 
TRA.  Documenting  the  record  is  a 
simple  process  that  should  not  cause 
delays  of  TRA  payments  to  workers. 
State  agencies  pay  TRA  benefits  under 
the  same  procedures  used  for  paying 
unemployment  benefits.  These 
procedures  provide  for  timely  payment 
of  benefits.  Moreover,  §  617.50(a) 
provides  for  prompt  determinations  on 
an  individual’s  entitlement  for  TRA  or 
other  TAA  benefits.  Therefore,  no 
change  is  made  in  the  final  regulations. 

15.  The  proposed  regulation  at 

§  617.49(d)  provides  for  the  payment  of 
subsistence  and  transportation  costs  to 
a  worker  when  the  State  refers  the 
worker  to  a  JSP  outside  the  normal 
commuting  area,  as  required  by  section 
237(c)  of  the  Act. 

Senator  Heinz  and  the  Unemployment 
Committee  of  Southwestern 
Pennsylvania  recommended  that  this 
section  be  eliminated  since  JSP 
allowances  are  dealt  with  under  current 
regulations. 

The  Department  does  not  concur  since 
this  is  a  new  requirement  in  the  Trade 
Act  added  by  the  1986  Amendments  and 
therefore  is  not  presently  addressed  in 
the  regulations.  Therefore,  no  change  is 
made  in  the  final  regulations. 

16.  The  proposed  regulation  at 

§  617.59(f)  provides  that  in  the  event  of  a 
breach  of  the  agreement  between  the 
Secretary  of  Labor  and  a  State  agency 
or  agencies  for  administering  the  benefit 
provisions  of  the  TAA  program, 
sanctions  will  be  applied  as  provided  in 
the  agreement.  Senator  Heinz  and  the 
Unemployment  Council  of  Southwestern 
Pennsylvania  recommended  that  the 
Department  eliminate  the  provision  in 
the  proposed  rule  and  retain  the  current 
regulation.  Senator  Heinz  stated  that  the 
proposed  rule  would  establish  a  new 
procedure  for  breach  of  the  agreement 
when  Congress  has  not  authorized  any 
change  in  the  existing  procedure  and 
there  is  not  a  demonstrated  need  for  a 
new  procedure. 

The  Pennsylvania  Department  of 
Labor  and  Industry  commented  that  the 
proposed  rule  is  too  vague  and  fails  to 
give  notice  of  the  penalties  for  breach  of 
the  TAA  agreement.  Without  such 
notice,  there  is  no  advance  means  for 
identification  and  review  of  penalties  as 
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to  whether  they  go  beyond  the 
Department's  statutory  authority.  The 
Pennsylvania  agency  also  argued  that 
the  proposed  rule  fails  to  give  notice  as 
to  what  the  penalties  are  for  violating 
the  agreement. 

The  Department  had  no  intention  in 
changing  the  rule  to  signal  any  change  in 
statutory  or  regulatory  procedures,  but 
to  allay  the  concerns  expressed  the 
Department  is  withdrawing  the 
proposed  change  to  the  regulation  at 
§  617.59(f)  and  is  retaining  the  language 
in  the  existing  regulation.  However, 

§  617.59(f)  as  currently  written 
references  the  Internal  Revenue  Code  of 
1954.  Section  2(a)  of  the  Tax  Reform  Act 
of  1986,  Pub.  L.  99-514,  redesignated  the 
Internal  Revenue  Code  of  1954  as  the 
Internal  Revenue  Code  of  1986,  and  the 
regulation  is  amended  accordingly. 

With  regard  to  Pennsylvania’s 
comments  on  notice  of  penalties,  the 
Department's  remedies  are  clearly 
delineated  in  §§  617.52(c)  and  617.59(f). 

17.  The  proposed  regulation  at 

§  617.66(a)  on  transition  procedures 
provides  the  effective  date  for 
implementing  §  617.15(a),  which 
expands  the  eligibility  period  for 
payment  of  basic  TRA  benefits  from  52 
weeks  to  104  weeks.  Senator  Heinz 
commented  that  the  proposed  rule 
would  limit  application  of  the  104-week 
period  only  to  those  claimants  whose 
eligibility  periods  began  on  or  after 
April  7, 1986,  and  would  not  apply  to  all 
workers  eligible  on  April  7, 1986. 

The  Department  does  not  concur. 
Section  617.66(a)  provides  that  a  worker 
who  has  a  previously  established  52- 
week  eligibility  period  that  ends  on  or 
after  April  7, 1986,  will  have  the 
eligibility  period  extended  to  104  weeks. 
The  rule  as  proposed  is  consistent  with 
Senator  Heinz'  understanding  of  the 
proper  implementation  of  the  effective 
date  provisions  in  section  13009  of  the 
COBRA.  Therefore,  no  change  is  made 
in  the  final  regulations. 

18.  Several  commenters  identified  the 
typographical  error  at  §  617.66(b)(2)  in 
which  the  implementation  date  is 
incorrectly  printed  as  1987  rather  than 
1986.  The  date  is  corrected  to  April  7, 
1986.  the  date  of  enactment  of  COBRA. 

19.  The  Richmond  PIC  suggested  that 
the  proposed  rule  should  address  the 
issue  of  providing  early  notification  of 
certifications  of  worker  groups  for  TAA 
benefits  and  services  to  local 
governments  operating  a  PIC.  It  also 
recommended  that  a  nationwide  toll  free 
number  be  established  for  employers  to 
obtain  the  telephone  number  of  the 
service  provider  in  their  area. 

The  Department  does  not  concur. 
Existing  $  617.4(c)  provides  that  the 
State  agency  shall  inform  the  State 


Board  of  Vocational  Education  or 
equivalent  agency  and  other  public  or 
private  agencies,  institutions  and 
employers,  as  appropriate,  of  each 
certification  issued  under  section  223  of 
the  Act  and  of  projections,  if  available, 
of  the  needs  for  training  under  section 
236  of  the  Act  as  a  result  of  such 
certification.  The  Department  believes 
that  the  existing  regulations  adequately 
address  notification  procedures. 

Assuring  that  the  existing  regulations  on 
notifying  pertinent  agencies  on  new 
TAA  certifications  of  worker  groups  are 
enforced  will  be  handled  in  a  separate 
communication  to  State  agencies. 

Further,  as  required  by  regulations  at  29 
CFR  Part  90,  notices  are  published  in  the 
Federal  Register  of  all  petitions  for 
Trade  Adjustment  Assistance  filed  with 
the  Department  by  worker  groups  and 
all  determinations  issued  in  response  to 
those  petitions.  Worker  groups  and 
employers  also  are  notified  promptly  of 
decisions  on  petitions  for  TAA.  Tlie 
Department  believes  information  on 
providers  of  services  to  trade  impacted 
workers  can  best  be  acquired  locally 
rather  than  through  a  nationwide  toll- 
free  telephone  call.  Therefore,  no  change 
is  made  in  the  final  regulations. 

20.  In  addition  to  the  comments  and 
changes  discussed  above,  other  minor 
technical  and  clarifying  changes  have 
been  made. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director, 
Office  of  Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  610  D  Street  NW.,  Washington, 
DC  20213;  telephone:  (202)  376-2646  (this 
is  not  a  toll-free  number). 

Classification — Executive  Order  12291 

The  final  rule  is  not  classified  as  a 
“major  rule”  under  Executive  Order 
12291  on  Federal  Regulations,  because  it 
is  not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

This  rule  is  not  subject  to  section 
3504(b)  of  the  Paperwork  Reduction  Act 
since  it  does  not  contain  a  collection  of 
information  requirement. 


Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  is 
required  where  the  rule  “will  not  *  *  * 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.”  5 
U.S.C.  605(b).  The  definition  of  the  term 
“small  entity"  under  5  U.S.C.  601(6)  does 
not  include  States.  Since  these 
regulations  involve  only  the  States,  no 
regulatory  flexibility  analysis  is 
required.  The  Secretary  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  to  this 
effect.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Catalog  of  Federal  Domestic  Assistance 
Number 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.245,  “Trade  Adjustment  Assistance — 
Workers." 

List  of  Subjects  in  20  CFR  Part  617 

)ob  search  assistance,  Labor, 
Reemployment  services,  Relocation 
assistance,  Trade  readjustment 
allowances,  Unemployment 
compensation,  Vocational  education. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble,  Part  617  of  Title  20,  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below. 

Signed  at  Washington.  DC,  on  August  18. 
1988. 

Roberts  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 

PART  617— TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS  UNDER 
THE  TRADE  ACT  OF  1974 

1.  The  authority  for  Part  617  continues 
to  read  as  follows: 

Authority:  19  U.S.C.  2320;  Secretary’s  Order 
No.  3-81, 46  FR  31117. 

2.  Section  617.3  is  amended  by 
redesignating  paragraphs  (w)  and  (x)  as 
(z)  and  (aa),  redesignating  paragraphs 
(y)  through  (bb)  as  (cc)  through  (ff), 
redesignating  paragraphs  (cc)  through 
(nn)  as  (gg)  through  (rr),  revising 
paragraphs  (b),  (m),  and  newly 
designated  (ii),  and  adding  paragraphs 
(w),  (x),  (y)  and  (bb)  to  read  as  follows: 

§  617.3  Definitions. 
***** 

(b)  “Adversely  affected  employment” 
means  employment  in  a  firm  or 
appropriate  subdivision  of  a  firm, 
including  workers  in  any  agricultural 
firm  or  subdivision  of  an  agricultural 
firm,  if  workers  of  such  firm  or 
appropriate  subdivision  are  certified 
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under  the  Act  as  eligible  to  apply  for 
TAA. 

***** 

(m)  “Eligibility  period”  means,  for 
purposes  of  paying  TRA: 

(1)  Basic  weeks.  The  104-week  period 
beginning  with  the  first  week  following 
the  first  week  with  respect  to  which  the 
individual  first  exhausts  all  rights  to 
regular  compensation  (as  defined  in 
paragraph  (oo)(l)  of  this  section)  in  such 
individual’s  first  benefit  period  (as 
defined  in  paragraph  (r)  of  this  section); 
and 

(2)  Additional  weeks.  The  26-week 
period  that — 

(i)  Follows  the  last  week  of 
entitlement  to  basic  TRA  otherwise 
payable  under  this  Part  617  to  the 
individual;  or 

(ii)  Begins  with  the  first  week  of 
approved  training,  if  a  bona  fide,  timely 
application  for  training  is  approved  after 
the  last  week  described  in  paragraph 
(m)(2)(i)  of  this  section. 
***** 

(w)  “Job  search  program”  means  a  job 
search  workshop  or  job  finding  club. 

(x)  “Job  search  workshop”  means  a 
short  (1  to  3  days)  seminar  designed  to 
provide  participants  with  knowledge 
that  will  enable  the  participants  to  find 
jobs.  Subjects  should  include,  but  not  be 
limited  to,  labor  market  information, 
resume  writing,  interviewing  techniques, 
and  techniques  for  finding  job  openings. 

(y)  “Job  finding  club”  means  a  job 
search  workshop  which  includes  a 
period  of  1  to  2  weeks  of  structured, 
supervised  activity  in  which  participants 
attempt  to  obtain  jobs. 
***** 

(bb)  "On-the-job  training”  means 
training  provided  by  an  employer  to  an 
individual  who  is  employed  by  the 
employer. 

***** 

(ii)  “State  agency"  means  the  State 
Employment  Security  Agency;  the 
employment  service  of  the  State;  any 
State  agency  carrying  out  Title  III  of  the 
Job  Training  Partnership  Act;  or  any 
other  State  or  local  agency 
administering  job  training  or  related 
programs  with  which  the  Secretary  has 
an  agreement  to  carry  out  any  of  the 
provisions  of  the  Act. 
***** 

3.  The  introductory  text  of  paragraph 
(a)  and  paragraphs  (a)(3)  (i)  and  (ii)  and 
(a)(6)(ii)  of  §  617.11  are  revised  to  read 
as  follows: 

§  617.1 1  Qualifying  requirements  for  TRA. 

(a)  Basic  qualifying  requirements  for 
entitlement.  To  qualify  for  TRA  for  any 
week  of  unemployment,  an  individual 
must  meet  each  of  the  following 


requirements  of  paragraphs  (a)(1) 
through  (a)(7)  of  this  section; 
*****  :  - 

(3)  Wages  and  employment,  (i)  In  the 
52-week  period  (i.e.,  52  consecutive 
weeks)  ending  with  the  week  of  the 
individual’s  first  qualifying  separation, 
the  individual  must  have  had  at  least  26 
weeks  of  employment  at  wages  of  $30  or 
more  a  week  in  adversely  affected 
employment  with  a  single  firm  or 
subdivision  of  a  firm.  Evidence  that  an 
individual  meets  this  requirement  shall 
be  obtained  as  provided  in  §  617.12. 
Employment  and  wages  covered  under 
more  than  one  certification  may  not  be 
combined  to  qualify  for  TRA. 

(ii)(A)  For  purposes  of  this  paragraph 
(a)(3),  any  week  in  which  such 
individual: 

(1)  Is  on  employer-authorized  leave 
from  such  adversely  affected 
employment  for  purposes  of  vacation, 
sickness,  injury,  maternity,  or  inactive 
duty  or  active  duty  military  service  for 
training, 

(2)  Does  not  work  in  such  adversely 
affected  employment  because  of  a 
disability  compensable  under  a  workers’ 
compensation  law  or  plan  of  a  State  or 
the  United  States,  or 

(3)  Had  adversely  affected 
employment  interrupted  to  serve  as  a 
full-time  representative  of  a  labor 
organization  in  such  firm  or  subdivision, 
shall  be  treated  as  a  week  of 
employment  at  wages  of  $30  or  more; 

(B)  Provided,  that — 

(7)  Not  more  than  7  weeks  in  the  case 
of  weeks  described  in  paragraph 
(a)(3)(ii)(A)(l)  or  paragraph 
(a)(3)(ii)(A)(3)  of  this  section,  or  both, 
and 

[2]  Not  more  than  26  weeks  described 
in  paragraph  (a)(3)(ii)(A)(2)  of  this 
section, 

may  be  treated  as  weeks  of  employment 
for  purposes  of  paragraph  (a)(3)  of  this 
section. 

***** 

(6)  EB  work  test. 
***** 

(ii)  The  EB  work  test  shall  not  apply  to 
an  individual  with  respect  to  claims  for 
TRA  for  weeks  of  unemployment 
beginning  prior  to  the  filing  of  an  initial 
claim  for  TRA.  The  claimant  shall  not  be 
subject  to  the  EB  work  test  requirement 
set  out  in  §  617.17,  nor  to  any  State 
agency  timely  filing  requirement,  but 
shall  be  required  to  be  unemployed  and 
able  to  work  and  available  for  work 
with  respect  to  any  such  week  except  as 
provided  for  workers  in  approved 
training  in  §  617.17.  TRA  claimants  shall 
be  subject  to  these  work  test  and  timely 
filing  requirements  for  weeks  of 
unemployment  beginning  after  the  date 


they  are  notified  of  the  requirements 
and  have  filed  their  initial  claims  for 
TRA  payments. 

*  *  *  *  • 

4.  Paragraph  (a)  of  §  617.11,  as 
amended  in  item  3  above,  is  further 
amended  by  adding  at  the  end  thereof  a 
new  paragraph  (a)(7)  to  read  as  follows: 

§  6 1 7. 1 1  Qualifying  requirements  for  TRA. 

(a)  Basic  qualifying  requirements  for 
entitlement.  *  *  * 

***** 

(7)  Job  search  program  participation. 
The  worker  is  enrolled  in,  participating 
in,  or  has  successfully  completed  a  job 
search  program  which  meets  the 
requirement  of  9  617.49(a);  or  the  State 
agency  has  determined  that  no 
acceptable  job  search  program  is 
reasonably  available  under  the  criteria 
set  forth  in  §  617.49(c) 
***** 

§617.13  [Amended] 

5.  Paragraph  (c)(2)  of  §  617.13  is 
amended  to  correct  a  printing  error.  In 
§  617.13(c)(2),  "Veterans  Education 
Assistance”  is  revised  to  read  “Veterans 
Educational  Assistance”. 

6.  Paragraph  (a)(2)  of  9  617.14  is 
revised  to  read  as  follows: 

§  617.14  Maximum  amount  of  TRA. 

(a)  General  Rule.  *  *  * 
***** 

(2)  Subtracting  from  the  product 
derived  under  paragraph  (a)(1)  of  this 
section,  the  total  sum  of  UI  to  which  the 
individual  was  entitled  (or  would  have 
been  entitled  if  the  individual  had 
applied  therefor)  in  the  individual’s  first 
benefit  period  described  in 
§  617.11(a)(4).  The  individual’s  full 
entitlement  shall  be  substracted  under 
this  paragraph,  without  regard  to  the 
amount,  if  any,  that  was  actually  paid  to 
the  individual  with  respect  to  such 
benefit  period. 

***** 

7.  Paragraphs  (a)  and  (c)  of  9  617.15 
are  revised  to  read  as  follows: 

§  617.15  Duration  of  TRA. 

(a)  Basic  weeks.  An  individual  shall 
not  be  paid  basic  TRA  for  any  week 
after  the  104-week  eligibility  period 
beginning  with  the  first  week  following 
the  first  week  with  respect  to  which  the 
individual  has  first  exhausted  (as 
determined  under  §  617.11(a)(5)),  in  such 
individual’s  first  benefit  period,  all  rights 
to  that  part  of  UI  which  is  regular 
compensation. 
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(c)  Limit  The  maximum  TRA  payable 
to  any  individual  on  the  basis  of  a  single 
certification  is  limited  to  the  maximum 
amount  of  basic  TRA  as  determined 
under  §  617.14  plus  additional  TRA  for 
up  to  26  weeks  as  provided  in  paragraph 
(b)  of  this  section. 

8.  Section  617.17  is  revised  to  read  as 
follows: 

§  617.17  Availability  and  active  search  for 
work. 

An  individual  shall  not  be  paid  TRA 
for  any  week  of  unemployment  during 
which  the  individual  is  not  able  to  work 
or  is  unavailable  for  work  under  the 
applicable  State  law,  or  for  any  week  for 
which  TRA  is  claimed  if  the  individual 
fails  or  refuses  to  make  an  active  search 
for  work  and  furnish  tangible  evidence 
of  such  work  search  or  to  apply  for  or 
accept  work  or  to  accept  a  referral  to 
work  under  those  provisions  of  the 
applicable  State  law  which  apply  to  EB 
claimants  and  which  are  consistent  with 
section  202(a)(3)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970.  This  paragraph  shall  not 
apply  to  weeks  during  which  the 
individual  is  actually  undergoing 
training  approved  under  the  provisions 
of  the  applicable  State  law  or  under 
Subpart  C  of  this  Part  617,  unless  the 
individual  is  determined  to  be  ineligible 
for  such  week  under  the  applicable 
State  law  or  §  617.18(b)(2).  The  EB  work 
test  is  applicable  under  the 
circumstances  set  forth  in 
§  617.11(a)(6)(ii). 

9.  Paragraph  (c)  is  added  to  §  617.18 
as  follows: 

§  617.18  Disqualifications. 

*  *  *  *  * 

(c)  Disqualification  while  in  OJT.  In 
no  case  may  an  individual  receive  TRA 
for  any  week  with  respect  to  which  the 
worker  is  engaged  in  on-the-job  training. 

10.  Paragraph  (a)  of  §  617.20  is  revised 
as  follows: 

§  617.20  Responsibilities  for  the  delivery 
of  reemployment  services. 

(a)  State  agency  referral.  The  State 
agency  shall  be  responsible  for: 

(1)  Advising  each  adversely  affected 
worker  to  apply  for  training,  with  the 
State  agency  responsible  for 
reemployment  services,  at  the  time  the 
worker  makes  an  application  for  TRA; 
and 

(2)  Referring  each  adversely  affected 
worker  to  the  State  agency  responsible 
for  reemployment  services. 
***** 

11.  Paragraph  (b)  of  §  617.20  is 
amended  by  redesignating  paragraphs 
(b)(1)  through  (b)(12)  as  (b)(2)  through 


(b)(13),  and  adding  a  new  paragraph 
(b)(1)  as  follows: 

§  617.20  Responsibilities  for  the  delivery 
or  reemployment  services. 

***** 

(b)  *  *  * 

(1)  Interviewing  the  adversely  affected 
worker  regarding  suitable  training 
opportunities  available  to  the  worker 
under  section  236  of  the  Act  and 
reviewing  such  opportunities  with  the 
worker  within  60  days  after  the  worker 
applies  for  training; 
***** 

12.  The  introductory  text  of  paragraph 
(a)  and  paragraph  (a)(3)  of  §  617.22  are 
revised,  and  a  new  paragraph  (i)  of 

§  617.22  is  added,  as  follows: 

§  617.22  Approval  of  training. 

(a)  Conditions  for  approval.  To  the 
extent  that  appropriated  funds  are 
available  and  are  allocated  by  the 
Department  to  the  State  to  pay  the  full 
costs  of  any  training,  such  training  shall 
be  approved  for  an  adversely  affected 
worker  if  the  State  agency  determines 
that: 

***** 

(3)  There  is  a  reasonable  expectation 
of  employment  following  the  completion 
of  the  training  (but  a  reasonable 
expectation  does  not  require  that 
employment  opportunities  be  available, 
or  offered,  immediately  upon  the 
completion  of  training). 
***** 

(i)  Training  outside  the  United  States. 
In  no  case  shall  an  individual  be 
approved  for  training  under  this  Subpart 
C  which  is  conducted  totally  or  partially 
at  a  location  outside  the  United  States. 

13.  Section  617.25  is  revised  as 
follows: 

§  617.25  Purchased  training. 

(a)  State  agency  determination.  If  the 
State  agency  determines  that  placement 
of  an  adversely  affected  worker  in 
preferred  training  under  §  617.24  cannot 
be  accomplished,  the  State  agency  shall 
attempt  to  make  arrangements  or  enter 
into  agreements  to  purchase  training  or 
provide  for  reimbursement  of  the  cost  of 
training  through: 

(1)  On-the-job  training  offered  by  an 
employer; 

(2)  Any  training  program  provided  by 
a  State  pursuant  to  section  303  of  the 
JTPA; 

(3)  Any  training  program  approved  by 
a  private  industry  council  established 
under  section  102  of  the  JTPA;  and 

(4)  Any  other  training  program 
approved  by  the  State  agency  on  behalf 
of  the  Secretary. 

(b)  Costs  of  training.  (1)  When  the 
direct  payment  of  costs  of  training  are 


made  from  TAA  program  funds,  no  other 
payment  for  such  direct  costs  of  training 
may  be  made  under  any  other  Federal 
law.  When  the  direct  payment  of  the 
costs  of  training  have  been  made  under 
any  other  Federal  law,  or  are 
reimbursable  under  any  other  Federal 
law  and  a  portion  of  the  direct  costs 
have  already  been  paid  under  other 
Federal  law,  payment  of  such  training 
costs  may  not  be  paid  from  TAA 
program  funds. 

(2)  When  the  payment  of  the  direct 
costs  for  training  an  adversely  affected 
worker  are  paid  or  payable  under  more 
than  one  Federal  law,  the  State  agency 
shall  establish  procedures  to  ensure  that 
individuals  and  institutions  do  not 
receive  duplicate  reimbursement. 

(3)  The  provisions  of  paragraphs  (b) 

(1)  and  (2)  of  this  section  shall  not  apply 
to,  or  take  into  account,  any  funds 
provided  under  any  other  provision  of 
Federal  law  which  are  used  for  any 
purpose  other  than  the  direct  payment  of 
identical  costs  incurred  in  training  the 
adversely  affected  worker  under  the 
TAA  program,  even  if  such  other  use 
has  the  effect  of  indirectly  paying  or 
reducing  any  portion  of  the  costs 
involved  in  training  the  adversely 
affected  worker. 

(c)  Costs  of  on-the-job  training.  The 
cost  of  OJT  for  an  eligible  worker  may 
be  paid  to  an  employer  only  if: 

(1)  No  currently  employed  individual 
is  displaced  by  such  eligible  worker, 
including  partial  displacement  such  as  a 
reduction  in  the  hours  of  non-overtime 
work,  wages,  or  employment  benefits. 

(2)  Such  training  does  not  impair 
existing  contracts  for  services  or 
collective  bargaining  agreements. 

(3)  In  the  case  of  training  which  would 
be  inconsistent  with  the  terms  of  a 
collective  bargaining  agreement,  written 
concurrence  has  been  obtained  from  the 
concerned  labor  organization. 

(4)  No  other  individual  is  on  layoff 
from  the  same  or  any  substantially 
equivalent  job  for  which  such  eligible 
worker  is  being  trained. 

(5)  The  employer  has  not  terminated 
the  employment  of  any  regular  employee 
or  otherwise  reduced  the  workforce  with 
the  intention  of  filling  the  vacancy  so 
created  by  hiring  the  eligible  worker. 

(6)  The  job  for  which  the  eligible 
worker  is  being  trained  is  not  being 
created  in  a  promotional  line  that  will 
infringe  in  any  way  upon  the 
promotional  opportunities  of  currently 
employed  individuals. 

(7)  Such  training  is  not  for  the  same 
occupation  from  which  the  worker  was 
separated  and  with  respect  to  which 
such  worker's  group  was  certified 
pursuant  to  section  222  of  the  Act. 
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(8)  The  employer  certifies  to  the  State 
agency  that  the  employer  will  continue 
to  employ  the  eligible  worker  for  at  least 
26  weeks  after  completing  the  training  if 
the  worker  desires  to  continue  such 
employment  and  the  employer  does  not 
have  due  cause  to  terminate  such 
employment. 

(ft)  The  employer  has  not  received 
payment  under  section  236  and  this  part 
for  any  other  on-the-job  training 
provided  by  such  employer  which  failed 
to  meet  the  requirements  of  paragraphs 
(c)  (1)  through  (6)  of  this  section. 

(10)  The  employer  has  not  taken,  at 
any  time,  any  action  which  violated  the 
terms  of  any  certification  described  in 
paragraph  (c)(8)  of  this  section  made  by 
the  employer  with  respect  to  any  other 
on-the-job  training  provided  by  the 
employer  for  which  the  employer  has 
received  a  payment  under  section  236 
and  this  part. 

14.  Paragraph  (a)(1)  introductory  text 
of  §  617.34  is  revised  to  read  as  follows: 

§617.34  Amount. 

(a)  Computation.  *  *  * 

(1)  Travel.  The  more  cost  effective 
mode  of  travel  reasonably  available 
shall  be  approved  by  using: 
***** 

15.  Paragraph  (a)(1)  introductory  text 
of  §  617.46  is  revised  to  read  as  follows: 

§  617.46  Travel  allowance. 

(a)  Computation.  *  *  * 

(1)  Transportation.  The  more  cost 
effective  mode  of  transportation 
reasonably  available  shall  be  approved 
by  using: 


§§617.50-617.65  (Subpart  F) 
IRedesignated  as  §§  617.50—617.65 
(Subpart  G)] 

16.  Subpart  F,  consisting  of  §§  617.50 
through  617.65,  is  redesignated  as 
Subpart  G. 

17.  A  new  Subpart  F  consisting  of 

§  617.49  on  the  Job  Search  Program  is 
added  as  follows: 

Subpart  F — Job  Search  Program 

§  617.49  Job  Search  Program. 

(a)  Program  requirements.  (1)  A 
worker,  after  being  separated  from 
adversely  affected  employment,  must 
participate  in  an  approved  job  search 
program  (JSP),  or  have  completed  a  JSP, 
as  a  condition  for  receiving  TRA,  except 
where  the  State  agency  determines  that 
an  acceptable  JSP  is  not  reasonably 
available. 

(2)  A  TRA  claimant  is  subject  to 
participation  in  a  JSP  as  a  condition  for 
receiving  TRA  for  weeks  of 
unemployment  which  begin  after  the 


date  the  claimant  is  notified  of  the 
requirement  and  has  filed  an  initial 
claim  for  TRA.  The  claimant  is  not 
subject  to  the  JSP  as  a  condition  for 
receiving  TRA  for  weeks  which  begin 
prior  to  that  date. 

(3)  When  the  State  agency  determines 
that  the  worker  has  failed  to  begin 
participation  in  an  approved  JSP,  or 
ceased  to  participate  in  such  a  JSP 
before  completion,  and  there  is  no 
justifiable  cause  for  such  failure  or 
cessation,  no  TRA  may  be  paid  to  the 
worker  for  weeks  beginning  with  the 
week  that  failure  or  cessation  occurred 
when  it  is  determined  that  such  failure 
or  cessation  was  without  justifiable 
cause.  TRA  may  be  paid  thereafter  to  an 
otherwise  eligible  worker  only  for  weeks 
beginning  with  the  week  the  worker 
begins  or  resumes  participation  in  an 
approved  JSP.  For  purposes  of  this 
paragraph  (a)(3),  justifiable  cause  means 
such  reasons  as  would  justify  an 
individual's  conduct  when  measured  by 
conduct  expected  of  a  reasonable 
individual  in  like  circumstances, 
including  but  not  limited  to  reasons 
beyond  the  individual’s  control  and 
reasons  related  to  the  individual’s 
capability  to  enroll  in  an  approved  JSP 
or  complete  the  JSP. 

(4)  A  worker  in  training  approved 
under  §  §  617.22  through  617.26,  or 
approved  by  the  State  agency  under 
State  law,  is  excepted  from  the  JSP 
qualifying  requirement  while  the  worker 
is  attending  and  making  satisfactory 
progress  in  the  training.  This  exception 
applies  whether  training  begins  before 
or  after  entitlement  to  basic  TRA 
commences,  and  also  applies  after 
training  begins  for  a  worker  who  is 
attending  a  JSP  program.  Exceptions  to 
the  JSP  qualifying  requirement  must  be 
documented  in  the  worker’s  claim  file  by 
the  State  agency. 

(b)  Approved  JSPs.  A  job  search 
program  may  be  approved  if: 

(1)  The  JSP  is  provided  through  the 
JTPA,  the  public  employment  service,  or 
any  other  Federal  or  State  funded 
program,  and  complies  with  paragraphs 
(w),  (x),  and  (y)  of  §  617.3. 

(2)  The  JSP  is  sponsored  by  a 
company  or  firm  from  which  the  worker 
has  been  separated,  and  complies  with 
paragraphs  (w),  (x),  and  (y)  of  §  617.3. 

(c)  Determination  of  reasonably 
available.  (1)  Reasonably  available 
means  an  existing  approved  JSP  that  is 
located  in  the  worker’s  normal 
commuting  area,  as  defined  in  §  617.3, 
and  has  sufficient  capacity  to 
accommodate  the  worker. 

(2)  When  the  State  determines  that  a 
JSP  is  not  reasonably  available  for  a 
worker,  the  requirement  is  not  a 
condition  of  qualifying  for  TRA  for  the 


weeks  involved.  When  a  determination 
is  made  with  respect  to  a  worker,  the 
State  agency  must  document  its 
determination,  and  the  weeks  involved, 
in  the  worker's  claim  file,  prior  to 
making  TRA  payments  to  the  worker. 

(3)  The  State  agency  may  issue  a 
blanket  waiver  of  the  JSP  qualifying 
requirement  for  TRA  for  groups  of 
workers,  where  deemed  appropriate, 
when  it  is  determined  that  there  is  no 
functioning  JSP. 

(4)  All  determinations  that  a  JSP  is  not 
reasonably  available  should  extend  only 
for  that  period  of  time  that  a  JSP  is  not 
reasonably  available,  and  the  exception 
for  workers  in  approved  training  should 
extend  until  the  completion  of  training. 

If  the  State  determines  that  a  JSP  is 
reasonably  available  at  a  later  date, 
then  the  JSP  qualifying  requirement  must 
be  met  for  entitlement  to  basic  TRA  for 
weeks  of  unemployment  beginning  with 
the  week  in  which  JSP  becomes 
reasonably  available. 

(d)  JSP  allowances.  Subsistence  and 
transportation  costs  shall  be  approved 
for  workers  participating  in  JSPs  when 
deemed  appropriate  and  within 
available  State  funding  levels.  Costs 
incurred  may  not  exceed  those 
allowable  for  training  under  §§  617.27 
and  617.28,  if.  and  when,  the  State  refers 
a  worker  to  a  JSP  outside  the  normal 
commuting  area. 

18.  Paragraphs  (a)  and  (b)  of  §  817.59 
are  revised  as  follows: 

§  6 1 7.59  Agreements  with  State  agencies. 

(a)  Authority.  Before  performing  any 
function  or  exercising  any  jurisdiction 
under  the  Act  and  this  Part  617,  a  State 
or  State  agency  (as  defined  in  §  617.3(H)) 
shall  execute  an  Agreement  with  the 
Secretary  meeting  the  requirements  of 
the  Act. 

(b)  Execution.  An  Agreement  under 
paragraph  (a)  of  this  section  shall  be 
signed  on  behalf  of  a  State  or  State 
agency  by  an  authorized  official  of  the 
State  or  such  State  agency,  and  the 
signature  shall  be  dated.  The  authority 
of  the  State  or  State  agency  official  shall 
be  certified  by  the  Attorney  General  of 
the  State  or  counsel  for  the  State 
agency,  unless  the  Agreement  is  signed 
by  the  Governor  of  the  State.  An 
agreement  will  be  executed  on  behalf  of 
the  United  States  by  the  Secretary. 
***** 

§  617.59  [Amended] 

19.  In  20  CFR  817.59(f)  remove  the 
words  "Internal  Revenue  Code  of  1954’’ 
and  add,  in  their  place,  the  words 
“Internal  Revenue  Code  of  1986”. 

20.  Section  817.62(c)  is  revised  as 
follows: 
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§  617.62  Transitional  procedures. 
***** 

(c)  Fraud  and  recovery  of 
overpayments.  The  fraud  and 
overpayment  recovery  provisions  of  this 
Subpart  G  shall  take  effect  on  August  13, 
1981,  and  shall  apply  to  all 
overpayments  outstanding  on  that  date 
or  determined  on  or  after  that  date. 

*  •  *  *  * 

21.  Section  617.6G  is  added  to  Subpart 
G  as  follows: 

§  617.66  Transition  procedures  for 
amendments  In  sections  13002  through 
13009  of  Pub.  L  99-272  (the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985). 

The  procedures  for  administering  the 
Trade  Act  of  1974  before  and  after  the 
amendments  made  by  the  Pub.  L.  99-272 
are  as  follows: 

(a)  Duration  ofTRA.  The  provisions 
contained  in  8  617.15  expanding  the 
eligibility  period  for  payment  of  basic 
TRA  benefits  from  52  weeks  to  104 
weeks  shall  apply  only  to  those 
claimants  whose  eligibility  periods 
begin  on  or  after  April  7, 1986,  or  who 
have  a  previously  established  52-week 


TRA  eligibility  period  that  ends  on  or 
after  April  7, 1986.  Workers  with  52- 
week  eligibility  periods  that  end  before 
April  7, 1986,  will  not  have  their 
eligibility  periods  extended  to  104 
weeks. 

(b)  TRA  payments — (1)  Retroactive 
TRA  payments.  Retroactive  claims  of 
eligible  workers  may  be  approved  for 
weeks  of  unemployment  beginning  with 
the  first  week  after  the  week  which 
includes  December  18, 1985.  Claims  for 
weeks  beginning  before  April  7, 1986  (or, 
if  later,  before  claimants  are  notified  of 
their  potential  entitlement  and  have 
filed  claims  for  retroactive  benefits)  are 
not  subject  to  the  application  of  the 
Extended  Benefits  (EB)  work  test,  nor  to 
the  State  timely  filing  requirement 
Claimants  shall  be  subject  to  those 
requirements  for  weeks  of 
unemployment  beginning  after  the  date 
eligible  workers  are  notified  of  such 
requirements  and  have  filed  claims  for 
such  benefits. 

(2)  Employer-authorized  leave, 
disability  leave  and  union  service.  The 
change  to  8  617.11(a)(3)  for  crediting 
weeks  of  specified  leave  to  qualify  for 
TRA  will  apply  only  to  initial  claims  for 


basic  TRA  filed  with  the  State  agency 
by  eligible  workers  on  or  after  April  7, 
1986. 

(c)  Job  search  program.  The  job 
search  program  requirement  applies  to 
workers  certified  under  petitions  for 
trade  adjustment  assistance  filed  with 
the  Department  on  or  after  April  7, 1986. 

(d)  Training  and  other  amendments. 
Other  amendments  in  Pub.  L.  99-272  are 
effective  on  April  7, 1986,  and  apply  to 
applications  for  TAA  benefits  approved 
on  or  after  April  7, 1986. 

(e)  Application  of  Gramm-Rudman. 
TRA  payments  to  workers  made  under 
Part  1  of  Chapter  2  of  Title  II  of  the 
Trade  Act  of  1974  and  this  Part  shall  be 
reduced  by  a  percentage  equal  to  the 
non-defense  sequester  percentage 
applied  in  the  Sequestration  Report 
(submitted  under  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of 
1985  and  dated  January  21, 1986)  of  the 
Comptroller  General  of  the  United 
States  for  Fiscal  Year  1986,  for  the 
period  from  March  1, 1986  to  October  1, 
1986. 

(FR  Doc.  88-19128  Filed  8-23-88;  8:45  am] 
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